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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1. A request for continued examination under 37 CFR 1.114, including the fee set forth in 37 CFR 
1.17(e), was filed in this application after final rejection. Since this application is eligible for continued 
examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has been timely paid, the 
finality of the previous Office action has been withdrawn pursuant to 37 CFR 1.114. Applicant's 
submission filed on April 19, 2010 has been entered. 

Claim Rejections - 35 USC §103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 102 
of this title, if the differences between the subject matter sought to be patented and the prior art are such that the subject 
matter as a whole would have been obvious at the time the invention was made to a person having ordinary skill in the art 
to which said subject matter pertains. Patentability shall not be negatived by the manner in which the invention was 
made. 

3. Claim 16-18 and 20-24 are rejected under 35 U.S.C. 103(a) as being unpatentable over Dutt US 
4,640,435 in view of Yost US 5,452,818. 

Regarding claim 16, Dutt '435 teaches a lid and a pressurized container, comprising a neck (12) 
defining an opening, a downwardly facing annular shoulder (74), and a lid having an annular web (62), an 
annular skirt (56), and a continuous annular flange (10, 72). 

The reference teaches all limitations substantially as claimed, but does not teach this connected 
by a resilient hinge. 

Yost '818 teaches a closure for a pressurized beverage container, comprising an end panel which 
is held in sealing contact by a continuous annular flange (18) which is connected to a sidewall (16) at a 
hinge point (unlabeled). The reference teaches the flange forms a continuous seal (as described in 
column 4, lines 2-3), and it also inherently provides tension to hold the closure in place (as the closure is 
taught to be held "firmly in place" in column 4, lines 51-52). It is known that a longer arm, such as that of 
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Yost '818, creates additional leverage through a bending moment, compared to a shorter flange, such as 
that already in place on Dutt '435. 

It would have been obvious to one having ordinary skill in the art at the time the invention was 
made to modify the lid of Dutt '435, replacing the annular flange with the continuous annular flange taught 
by Yost '818, motivated by the benefit of creating additional leverage through a bending moment, which 
ultimately results in a more firm seal. 

The Supreme Court in KSR reaffirmed the familiar framework for determining obviousness as set 
forth in Graham v. John Deere Co. (383 U.S. 1, 148 USPQ 459 (1966)), but stated that the Federal Circuit 
had erred by applying the teaching- suggestion-motivation (TSM) test in an overly rigid and formalistic 

way. KSR, 550 U.S. at , 82 USPQ2d at 1391 . Specifically, the Supreme Court stated that the Federal 

Circuit had erred in four ways: (1) "by holding that courts and patent examiners should look only to the 

problem the patentee was trying to solve " (Id. at , 82 USPQ2d at 1397); (2) by assuming "that a 

person of ordinary skill attempting to solve a problem will be led only to those elements of prior art 
designed to solve the same problem" (Id.); (3) by concluding "that a patent claim cannot be proved 
obvious merely by showing that the combination of elements was obvious to try'" (Id.); and (4) by 
overemphasizing "the risk of courts and patent examiners falling prey to hindsight bias" and as a result 
applying "[r]igid preventative rules that deny factfinders recourse to common sense" (Id. ). In KSR, the 
Supreme Court particularly emphasized "the need for caution in granting a patent based on the 

combination of elements found in the prior art,"W. at , 82 USPQ2d at 1395, and discussed 

circumstances in which a patent might be determined to be obvious. Importantly, the Supreme Court 
reaffirmed principles based on its precedent that "[t]he combination of familiar elements according to 

known methods is likely to be obvious when it does no more than yield predictable results. "Id. at , 82 

USPQ2d at 1395. 

Furthermore, the Supreme Court issued rationales which support the conclusion of obviousness, 
and which can be found in the MPEP 2141(111). Under rationale (B), simple substitution of a known 
element for another known element to achieve predictable results is obvious. 
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With the combination made, Examiner asserts that the reference will teach the claimed first, 
second, and third gas seals. Firstly, applying the continuous annular flange taught by Yost '818 would not 
destroy the reference; instead it is merely providing an equivalent snap-on structure. Secondly, Examiner 
notes Dutt '435 is replete with sealing references. Beginning in column 7, lines 51-63, describes a 
continuous seal the length of groove (64). Then, lines 63-66 describe an additional seal between edge 
(74) and wall (60). Thirdly, Yost '818 is specific in column 4, lines 1-3 that the flange (18) forms a seal 
with the beverage container. Yet further, Dutt '435 continues in column 8, lines 5-9, "Thus the bead 80 , 
the shoulder 70, the outwardly flared neck segment 26, and the flange 36 cooperate to lock the lid in 
place once it has been snapped on, thereby providing a high-quality seal." Thus, the combined prior art 
teaches three gas seals, and emphasizes the integrity of the seals. One having ordinary skill in the art 
applying the flange (18) of Yost '818 onto the closure of Dutt '435, in place of the flange (70) therein, 
would be motivated to ensure that Dutt '435 was not destroyed by the modification. Success could be 
expected because both references are clear about maintaining a high quality seal against container 
beverage pressure. 

Regarding claim 17, the hinge of Yost '818 - - formed as the union between the flange (18), and 
the sidewall of Dutt '435 where it is attached - - is a hinge, because it is resilient and thin. Examiner notes 
column 4, lines 18-40 are explicit in discussing the varying angle of the flange before and after it is 
attached to a container, thus indicating rotation about this point. Because it is formed of resilient plastic, it 
is capable of being torn. 

Regarding claim 18, the connection is a snap-connection, as it involves resilient distortion. 

Regarding claim 20, the closure plate (50) is downwardly concave, and including a base portion 
(58) which is integral with the annular web (62). 

Regarding claim 21 , the outer surface of the wall of the closure plate and the inner surface of the 
neck comprise sealing surfaces at (26, 58). 

Regarding claim 22, the sealing connection extends upwardly and outwardly. 

Regarding claim 23, the closure plate includes an annular protuberance (80) and the container 
wall includes an annular recess (32). 
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Regarding claim 24, Yost '818 teaches, in column 4, lines 18-40, deflection of the annular 
flange. Furthermore, Examiner notes that the flange will have to snap past container rim (36) in order to 
secure the lid in place. 

4. Claims 27 and 28 are rejected under 35 U.S.C. 103(a) as being unpatentable over Dutt US 
4,640,435 in view of Yost US 5,452,818, as applied above to claims 16 and 24, and further in view of 
Hayes US 4,978,016. 

Regarding claims 27 and 28, Dutt '435, as applied above, teaches all limitations substantially as 
claimed, but fails to teach the thickness of the flange increasing with distance from the hinge. 

Hayes '016 teaches a tamper-evident band, including a folding flange (29) whose thickness 
increases with distance from the hinge. It would be apparent to one having ordinary skill in the art that 
this allows for better securement on the container neck, and further prevents dislodging. 

It would have been obvious to one having ordinary skill in the art at the time the invention was 
made to modify the flange of Yost '818 (which has been added to Dutt '435, above), such that its 
thickness increases with distance from the hinge, as taught by H'yes '016, motivated by the benefit of a 
more secure connection which is less likely to be dislodged. 

Under KSR rationale (B) simple substitution of a known element for another, with predictable 
results, is obvious. 

5. Claims 19 and 25-26 is rejected under 35 U.S.C. 103(a) as being unpatentable over Dutt US 
4,640,435 in view of Yost US 5,452,818, as applied above to claims 1 and 4, and further in view of 
Smalley US 4,501,371. 

Regarding claims 19 and 25, Dutt '435, as applied above, teaches all limitations substantially as 
claimed, but fails to teach a rupture tab which, upon rotation, causes the seal of the container to be 
broken and the snap-fit connection to be released. 

Smalley '371 teaches a closure and seal for a container, and furthermore teaches a rupture tab 
(20), the upwards rotation of which causes the cap to fracture and release the seal. 
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It would have been obvious to one having ordinary skill in the art at the time the invention was 
made to modify the lid of Dutt '435, providing the release tab taught by Smalley '371, motivated by the 
benefit of providing a user means to release the seal and fracture the lid. 

Furthermore, under KSR rationale (A) it is obvious to combine known elements in a predictable 

manner. 

Regarding claim 26, the closure plate includes an annular protuberance (80) and the container 
wall includes an annular recess (32). 

Response to Arguments 

6. Applicant's arguments filed April 19, 2010 have been fully considered but they are not persuasive, 
a) Applicant argues Dutt '435 fails to teach the claimed three gas seals. 

Examiner asserts that the reference will teach the claimed first, second, and third gas seals. 
Firstly, applying the continuous annular flange taught by Yost '818 would not destroy the reference; 
instead it is merely providing an equivalent snap-on structure. Secondly, Examiner notes Dutt '435 is 
replete with sealing references. Beginning in column 7, lines 51-63, describes a continuous seal the 
length of groove (64). Then, lines 63-66 describe an additional seal between edge (74) and wall (60). 
Thirdly, Yost '818 is specific in column 4, lines 1-3 that the flange (18) forms a seal with the beverage 
container. Yet further, Dutt '435 continues in column 8, lines 5-9, "Thus the bead 80 , the shoulder 70, 
the outwardly flared neck segment 26, and the flange 36 cooperate to lock the lid in place once it has 
been snapped on, thereby providing a high-quality seal." Thus, the combined prior art teaches three gas 
seals, and emphasizes the integrity of the seals. One having ordinary skill in the art applying the flange 
(18) of Yost '818 onto the closure of Dutt '435, in place of the flange (70) therein, would be motivated to 
ensure that Dutt '435 was not destroyed by the modification. Success could be expected because both 
references are clear about maintaining a high quality seal against container beverage pressure. 

Moreover, Examiner asserts that such tight fitting seals described by Dutt '435 require tension, 
and thus deformation is likely, especially in view of the counter-argument presented below in response to 
Applicant's contention that Dutt '435 teaches the closure to be "thick and rigid." 
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b) Applicant argues Dutt '435 is thick and rigid, citing column 6, lines 40-43. 

Examiner notes the passage actually states: "The construction of the lid is such that it is 
relatively rigid with respect to the can, and this is accomplished by its shape, and by making it two to 
three times as thick as the can wall" (emphasis added). Examiner asserts that a can well is extremely 
thin, and two-to-three times this thickness is still quite thin. This is why Dutt '435 uses the term "relatively 
rigid" and as such, Examiner respectfully asserts Applicant has mischaracterized the quote. 

c) Applicant asserts that Yost '818 fails to teach a hinge comparable to the instant 
resilient hinge. 

Examiner notes the hinge of Yost '818 - -formed as the union between the flange (18), and the 
sidewall of Dutt '435 where it is attached - - is a hinge, because it is resilient and thin. Examiner notes 
column 4, lines 18-40 are explicit in discussing the varying angle of the flange before and after it is 
attached to a container, thus indicating rotation about this point. Furthermore, Examiner asserts the point 
is moot because the degree of rotation in the instant invention is not claimed. The term "hinge" does not 
have any read-in rotational range, unless such is explicitly claimed. 

d) Applicant argues hindsight reasoning is used. 

In response to applicant's argument that the examiner's conclusion of obviousness is based upon 
improper hindsight reasoning, it must be recognized that any judgment on obviousness is in a sense 
necessarily a reconstruction based upon hindsight reasoning. But so long as it takes into account only 
knowledge which was within the level of ordinary skill at the time the claimed invention was made, and 
does not include knowledge gleaned only from the applicant's disclosure, such a reconstruction is proper. 
See In re McLaughlin, 443 F.2d 1392, 170 USPQ 209 (CCPA 1971). Furthermore, Examiner asserts that 
both Yost '818 and Dutt '435 are concerned with snap-on sealing closures for pressurized beverage 
containers, and therefore, one having ordinary skill would find them completely analogous. Applying an 
equivalent snap-feature of one reference to another, with predictable results, has been found to be 
obvious, as decided by the Supreme Court in KSR v. Teleflex. 
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Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner should 
be directed to JAMES N. SMALLEY whose telephone number is (571)272-4547. The examiner can 
normally be reached on Monday - Friday 10 am - 7 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Anthony Stashick can be reached on (571 ) 272-4561 . The fax phone number for the organization where 
this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent Application 
Information Retrieval (PAIR) system. Status information for published applications may be obtained from 
either Private PAIR or Public PAIR. Status information for unpublished applications is available through 
Private PAIR only. For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic Business Center (EBC) 
at 866-217-9197 (toll-free). If you would like assistance from a USPTO Customer Service Representative 
or access to the automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272- 
1000. 

/Anthony Stashick/ 

Supervisory Patent Examiner, Art Unit 

3781 

/James N Smalley/ 
Examiner, Art Unit 3781 



